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USE OF LAW BOOKS. 
By Roger W. Cooley. 


When I received the invitation to address this association on the “Use of Law 
Books” I hesitated to accept it, because I thought it would be somewhat presuming 
on my part to attempt to give law librarians advice as to the manner of conducting 
their own peculiar business. My final decision to accept the invitation was dictated 
by the belief that one who has been, for many years, concerned in the making of law 
books could, perhaps, add a little to the general knowledge of their proper use; or 
at least could aid even a trained librarian, in the practical application of that knowl- 
edge. 

For a great many years the law librarian, possibly through his own fault, was 
looked upon as a mere custodian of books. His stipend was small, his tenure of 
office uncertain. There has been some slight improvement in his condition, but he 
has not yet reached the high position to which he is entitled. It is manifest, I think, 
that further advancement must, in general, be based upon increased efficiency; that 
increased compensation and certainty of tenure depends on the ability to give better 
service to the patrons of the law library. It will ill become me to attempt to ad- 
vise you as to the better management of your libraries or to attempt to instruct you 
as to your general duties to your patrons. But I may perhaps presume to make a 
few suggestions as to methods, by which you may render the vast amount of material 
contained in your library more available to your particular public—the members 
of the bar of your city or the students in your law schools. 

We have in this country two great sources of the law—the enactments of the 
various legislatures, federal and state, and the decisions of the various appellate 
courts. Corresponding to these sources of the law we have two classes of reposi- 
tories of the law—statutes and reports of decisions. So far as the statutes are con- 
cerned there is but one way to find the law contained therein—namely, by a careful 
examination of the index and table of contents—methods sufficiently familiar to all 
of you. Moreover, you are seldom called upon to find for the lawyer a specific pro- 
vision of the statute. The finding of a line of authorities supporting a specific prop- 
osition of law is, however, a problem that is presented to you frequently, the solu- 
tion of which is attended with numerous difficulties. In the thousands of volumes 
of reports resting on your shelves are contained the authorities you are expected to 
find. The magnitude of your task and the difficulties attending it may be appre- 
ciated when I tell you that up to 1896, there had been decided by the appellate 
courts, and reported, 500,000 cases; that from 1897 to 1906 inclusive there were 
decided and reported about 225,000 cases,—nearly half as many cases in the ten 
years as were decided in the previous 100 years. The courts are now deciding and 
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there are being reported, 23,000 cases a year. So that today there are represented 
on your library shelves over 750,000 cases. But this does not furnish a proper es- 
timate of your task. These 750,000 cases represent at least 1,500,000 distinct points 
decided, so that your problem is to find a certain specific point in this mass of 
1,500,000 points. How are you to go about it? 

When the lawyer comes to you for assistance in running down authorities, get 
from him if possible a concise statement of the essential facts, and his theory as to 
the principle governing these facts. You, I conceive, are not particularly concerned 
with the principle—because the lawyer is supposed to have worked out the principle 
and to know where to go for authority for that principle, as a principle. What he 
wants now is cases applying that principle to facts on all fours with, or similar to 
the facts in his case. It is this kind of authorities that the court will expect him to 
furnish in his brief. 

There are two or three sources of information to which we may resort to find 
these concrete cases. That is to say, there are two or three indexes to the case law 


contained in the reports. We may resort to a text book, to an encyclopedia or to a 
digest. Of these the digest is the only one that is designed to serve as an index 
exclusively. The other classes of books mentioned are primarily designed to serve 
another purpose; their use as an index to cases being merely secondary. For this 


reason, it seems to me, that we can run down the desired concrete authorities in the 
digest with greater facility, in less time, and with greater certainty than in either 
a text book or an eneyclopedia—a belief which personal experience has confirmed. 
For this reason, the method I propose to outline to you is based on the use of the 
digest. 

As you all know there is published in this country today only one general di- 
gest—only one digest which digests all of the case law. This is the American Di- 
gest. The entire system consists of the Century Digest in 50 volumes covering the 
period from 1658 to 1896 inclusive; the Decennial Digest covering the period from 
1897 to 1906 inclusive, to be complete in 25 volumes, and the American Digest con- 
tinuations, semi-annual volumes, supplementary to the Century and Decennial, 
bringing them down to date. These digests are compiled on what we may call the 
Standard Classification Scheme. Though originally devised for the American Di- 
gest system it has been used in a great many other digests published by different 
people. For example it is used in Green’s Digest of the American State Reports, 
Green’s Texas Digest and California Digest, in State Digests for Illinois, Kentucky, 
Massachusetts, Michigan, Missouri, Nebraska, New Jersey, New York, Oklahoma, 
Virginia and West Virginia, Washington and some others. Consequently the 
method of using the American Digest, may also be successfully applied to these other 
digests. It would serve no useful purpose to attempt to explain to vou the theory 
of the Standard Classification Scheme. Suffice it to say, at present, that it divides 
the whole body of law in 412 topics which constitute the main heads of the 
digest and are absolutely fixed titles. Besides these there are, as you know, a large 
number of cross-reference titles. 

The method of conducting your search in the digest, that T suggest vou should 
use, is not a new method by any means. It is simply an adaptation of methods 
that every lawyer and every librarian has been in the habit of using consciously or 
unconsciously. Suppose the question that is presented to you is as to the liability 
of the owner of a dog to the person bitten by such deg. Tf you go to a text book 
on torts for the law you resort to the index and look for the word “dog.” Tf you 
do not find that word you look for “Animals, injuries caused by” and turning to 
the pages indicated you read the text until vou find a statement containing the word 
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“dog.” As, however, you find ordinarily only two or three cases cited—and those 
perhaps not from your jurisdiction—you are obliged to make further search. 

Now my suggestion is that you pursue a similar method with the digest. The 
cross-reference heads and cross references in the digest form an index to the vol- 
ume. Why not use it as such? In the simple illustration given, the word “dog” 
is a descriptive word—descriptive of the thing that caused the controversy to arise. 
In every statement of facts, on which a right of action or a defense is based, you will 
find a number of these descriptive words. Some of them are, as in the illustration, 
descriptive of the subject matter of the controversy, that is to say, the concrete thing 
or act that caused the controversy to arise. Other classes are those words which de- 
scribe a person involved in the controversy, or the ground of action or the remedy 
to be resorted to. Careful analysis of the facts will always disclose several of these 
words and in the digest you will find index words, or cross-reference heads, cor- 
responding to one or more of these descriptive words, with cross references telling 
you where the law relating to the particular subject matter, person, ground of ac- 
tion or remedy is to be found. Because of the fixity of the Standard Classification 
Scheme, the absolute identity of the main heads and divisions, and, since the Decen- 
nial Digest, of the section numbers, the location of one case tells you the location 
of all other cases involving the same question: and the difficulties and labor of your 
search is reduced to a minimum. 

In conclusion let me outline a course of investigation that you might pursue 
with profit in the case of a lawyer who is not very familiar with the library or 
methods of search. Suppose such a lawyer tells you that he has an insurance case 
involving a question of forfeiture for keeping prohibited articles and that he has 
found a citation to Phoenix Ins. Co. v. Flemming, 65 Ark. 54. You will get that 
book for him and while he is reading the case, you can if you wish open up to him 
the entire line of authorities on that point. Going to the table of cases in Cooley’s 
Briefs on the Law of Insurance, you find that the case referred to is cited on page 
1701 of vol. 2. Turning to that page you are able to lay before the lawyer a com- 
plete discussion of the point covering 25 pages. You notice that his case has been 
reported in the L. R. A. and the American State Reports. Going to the volumes 
cited you may find for him a valuable note on the subject. You notice also just 
above the citation of his case another case of comparatively recent date Ackley v. 
Ins. Co., 64 Pac. 665, Ascertaining the date of this case by referring to the report 
you are able by the table of cases in the 1901B Am. Dig. to locate the case in that 
digest. You find the case is digested in topic “Insurance” Division X, Subdi- 
vision (B). This gives you a key to the location of all other cases involving the 
question of forfeiture for keeping prohibited articles, from 1897 to the present time. 
Under the black letter or section line you find a reference to the Century Digest 
where similar cases may be found. You may also carry the search into Shepard’s 
Citations. All this will take you but a few minutes and you have opened up to 
the lawyer the whole body of case law on his point. 

You must not misunderstand me. I am mot attempting to lay down any hard 
and fast rule for finding authorities. I am simply suggesting to you a method of 
procedure that has proved to be very successful in my own experience. Undoubt- 
edly there are other methods that have been tried by others and proved to be success- 
ful. My own experience, however, as a brief maker and as an author, has led me to 
conclude that T can find and exhaust my authorities easier, quicker and with a 
greater degree of certainty, by basing my search on the digest than by any other way. 
I pass on the suggestion to you in the belief that a consistent use of the descriptive 
word method thus briefly outlined to you, will lighten vour labors and increase your 
ability to aid and serve your public. 
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MULTIPLICITY OF REPORTS. 
By John B. West. 


No one who has to do with the profession in connection with the purchase or 
use of books, can fail to notice the continual complaint of increasing cost, of lack 
of shelf room, of confusing citations and other complications arising from multi- 
plicity of reports. The problem presents itself in an increasingly serious way from 
year to year as the number of courts and the number of decisions continually in- 
crease. 

It is said that the annual expenditure for current decisions is $500,000 more 
than it would be if the libraries and lawyers were not obliged to purchase the same 
case again and again. 

Every unnecessary book or page of a book which is purchased and used must 
be shelved and preserved, and in many libraries, especially in the large cities, the 
question of shelf room is so important that anything which unnecessarily increases 
it is to be avoided. 

When the same decisions are published in different form, at different times, 
and with different citations—the same case being cited in one book by one and in 
another by a different citation, and sometimes by different titles, the uncertainty 
as to whether the same case is referred to, and if the case is the same in the different 
publications, causes an immense amount of trouble and extra labor for the user. 
Sooner or later these conditions must change. 

In 1874, when I began dealing with lawyers, there were no publications of all 
the current decisions except the official reports. Now in every state there are at 
least two; in many states there are three, and in at least one state there are four. 

Only the official publication has the sanction of the state, and represents the 
court. All others are private enterprises, and only some of them claim to be sub- 
stitutes for the official reports. 

If the unofficial publications sought but temporary existence, perhaps no great 
harm would result. But, starting to furnish merely a copy of as yet unre- 
ported opinions, the publishers soon learn that by holding the type and printing 
the matter in book form they can manufacture, at low cost, an independent set to 
become a candidate for shelf space, use, and separate citation. 

The daily records or journals which under various names are springing up in 
all our large cities develop into publishing all current local decisions with by- 
product weekly and permanent reporters. 

Indeed this is practically the history of the so-called reporter system which 
at first did not claim to be a set of reports. The Northwestern Reporter (first 
called “The Syllabi’), was started by John B. West & Co., in 1876, as a means of 
furnishing the local practitioner with copies of all new decisions so promptly and 
cheaply as to save his buying certified copies. The publication was changed to book 
form in 1879; the original four volumes ignored, and the publication offered as 
supplying the need of an immediate publication of the decisions, and also as being 
a permanent substitute for the official reports. 

Except for the delayed publication of the official reports, none of the unofficial 
publications would have come into existence. And where, as in some states, the of- 
ficial reports are as prompt as the unofficial publications, the latter have practically 
no sale. 

It is unnecessary to inform you that nearly every practitioner in your state 
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keeps up his set of state reports. Although he may have purchased the unofficial 
publication for temporary use, he buys the official volumes as they appear because 
he knows he must have the authentic and permanent record of his local court.. He 
knows that whenever the publications differ, the court will recognize the official and 
not the other. That there are such differences we all know. Their extent and fre- 
quency is a matter not to be considered at this time. 

Prior to the appearance of the official volume the unofficial citation has been 
used and printed to such an extent as to make it seem desirable to keep the duplicate 
publication also. Consequently one has upon his shelves two or more publications of 
the same case where but one should be needed. 

So far as the problem of the multiplicity of reports is caused by duplication 
of decisions in different publications, the solution seems to lie in making the pub- 
lication of the official reports as prompt as the unofficial. That done, the unofficial 
publications will have fulfilled their chief mission. From the standpoint of a law- 
book man this does not seem difficult. 

Advance sheets of the official reports are now published in some states, but with 
certain exceptions they are not sufficiently prompt because delayed to allow the 
reporter to finish his work. This is not necessary. The advance sheets need con- 
tain only the opinions with brief head-notes or indexes of the points decided. This 
will allow the reporter to take the time necessary to thoroughly prepare the perma- 
nent edition without preventing the use of official advance sheets in the interim. 

There are two means of obviating this difficulty. One is, to supply the addi- 
tional matter for the permanent edition in the form of an appendix in each volume. 
This would allow of the decisions being printed in the advance sheets with perma- 
nent paging. But users object to the necessity of turning to two parts of a book 
in studving a single case. 

The alternative is to print the advance sheets with no paging, having first given 
each case a number available for citation purposes. ‘This plan is simple, effective 
and does not even necessitate the discontinuance of the volume and page citation. 

The importance of an official citation for immediate use in text-books, digests, 
encyclopedias, ete., is perhaps not sufficiently realized. These works must omit the 
cases not yet officially reported, or publish them without their official citations. In 
certain localities the profession demands that the unofficial citations shall be given. 
In the East the demand for the official citation is imperative, and in some states 
the use of others is absolutely forbidden. 

Common experience has fixed upon the numerical system as perhaps the best 
and simplest method of keeping impersonal data. Viewed thus, does it not seem 
strange that-courts which file and docket their pending cases numerically should not 
record their precedents in a similar way? Especially since this will enable any one 
‘having studied a case in any publication, or indeed in manuscript, to cite it as 
though it had already appeared in the official volume. The reporting number or 
universal citation being made a part of the title when the decision is filed, will at- 
tach and appear in any and all copies and all publications thereof. This makes 
the case easily found and permanently identified. 

All that is necessary is that all decisions shall be consecutively numbered in the 
order in which they are rendered, and shall be reported and published in their nu- 
merical order. The bound volumes of reports should bear appropriate labels show- 
ing the number of the first and last cases therein contained. The volumes may be 
paged according to the present method of paging, but the number of the case should 
also appear on each page. 

When no opinion is filed or the opinion is withheld or withdrawn because re- 
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hearing is granted or for any other reason, the title of the case with its number 
should be printed in the reports in its proper numerical order, with a statement of 
why no opinion appears in connection therewith, and the subsequent decision when 
filed should receive a new serial number. 

The result of this would be that every decision of the court would be accounted 
for and the searcher would know if there is anything in the files which is not in 
his reports. 

This numbering system would make possible the use of an official citation in 
all those works of permanent character which must now either leave out the official 
citations or leave out the new cases not yet published in the official series. In short, 
each case would be marked and identified unchangeably and unmistakably by one 
citation, authentic, universal and immediately available. 

The advent of the type-setting machine has made the matter of prompt print- 
ing a simple one. It is safe to say that in every Capitol there are several printing 
offices that could set up all the opinions filed at any one time, in less than 24 hours. 
The decisions of the Supreme Court of the United States are set and printed before 
they are filed. 

Nor will the cost of advance sheets prove an obstacle. For it must be remem- 
bered that the chief item of cost is that of type-setting. But one setting of type 
is needed for both advance sheets and permanent edition. The cost of paper and 
press work for one thousand copies of 16 pages each would not exceed $7.00, and 
if the opinions were sent through the mail as a continuous publication at second- 
class rates, the postage would be only one cent per pound. 

Within the limits of this article it is impossible to deal at length with the ques- 
tion of cost of reports.: Usually the laws enacted by each session of the legislature 
are published by the State and either given away or supplied at cost. Even com- 
plied laws and codes are sold in many states at nominal prices. It is hard to see why 
the State should be thus careful to place its statute law eavily within the reach of 
all, yet permit the equally important law as laid down by the courts to become 
the source of large private gain. In passing it may be said that instances have 
not been wanting where the publication of this important law bas been delayed 
that private interests might profit thereby. I have no hesitancy in saving it is 
possible for the decisions of all the courts to be placed on the desks * all interested 
therein within forty-eight hours, plus the time of carriage by mail, at 1 cost of not 
to exceed $1.00 for advance sheets and permanent volume. 

The multiplicity of reports has naturally resulted in a corresponding increase 
in the number of digests necessary to be purchased. Thus to the expense and bur- 
den of two or more publications of the same decisions is added as many or more 
separate digests purporting to cover the same cases. For each publication and 
group of publications, official or unofficial, has its own digests and succession of di- 
gests, supplement being added to supplement until recompilation becomes necessary 
—or profitable. 

The necessity of index or digest is apparent. “The reporters must have an 
index” was the initial announcement of the American Digest, and from it resulted 
the concrete paragraph, the pud system, the one point one place idea, and the fixed 
classification. Indeed many of the so-called text-books and encyclopedias owe their 
existence to the recognition of this need. 

With few exceptions the law books of the past have been constructed, if not 
with eventual recompilation actually in mind, at least on a plan which makes recom- 
pilation absolutely unavoidable. 

A digest to become permanent must not be a mere by-product of case heading. 
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I once visited a putty factory where, behind closed doors, they were grinding broken 
marble into powder to be used instead of whiting. On inquiring if it made good 
putty, the answer was, “It makes good money.” ‘To hold the type set for syl- 
labus paragraphs and use it six times in different digests, makes good money. 

A correctly written head-note paragraph may sometimes be used as a digest par- 
agraph, but every digest, the paragraphs for which have been properly made from 
an original study of the cases, will contain much that can be found in no syllabus 
digest. And on the recompilation of digests made from head-notes, the publishers 
themselves will be found admitting that their former digests were not complete 
though sold as such. In a recent recompilation the first topic contains 20 cases, 
of which 13 are within the period covered, and 7 are cases omitted from the pre- 
vious compilation, “found by checking and re-checking the reports.” It follows 
that when this “extra syllabus” matter has accumulated, a recompilation becomes 





necessary. 

Perhaps nothing has done more to prevent the permanency of digests than the 
false theory that cases and propositions dealing with changing conditions may be 
made to fit a rigid classification instead of permitting the classification to change 
gradually with the growth of the case law. The classification of today will be as 
inadequate in the future as the classification of the past is at this time. We no 
longer need such titles as Piracy, and our forefathers did not require such titles as 
Street Railways, Electricity, Telegraphs and Telephones, etc., ete. 

Law is at all times an approximation of the ideals of justice then predomi- 
nant. Each year has its peculiar public problems, and the current law is the solu- 
tion which each year finds thereto. The next year finds new problems and new 
solutions of the old ones. <A rigid permanent classification scheme is as impossible 
of attainment as the universal code. 

The digester bound to a fixed classification soon finds himself sorely pressed 
to make certain cases “fit the classification.” I remember three excellent digesters 
who spent an entire day in disagreeing as to whether seal fishery cases should be 
classified under the topic “Fish” or that of “Game” in the Digest Scheme. It is 
the old story of the camel’s head in the tent. What seems at first a plausible pre- 
text for forcing some novel case or new principle into a topic or subdivision to 
which it does not naturally belong, leads to hopeless confusion. The only remedy 
has been recompilation. 

Given properly constructed original digest paragraphs, compiled by the man 
who wrote them, and an elastic scheme, supplements thereof can be readily produced, 
cach of which will be complete within itself as to the new cases. I have myself 
published such digests. If any of you will call at our establishment at St. Paul, I will 
be pleased to show you a set of reports cancelled out line by line, showing how each 
case was written up topic by topic, examined by sometimes as many as five editors, 
proceeding from the last volume back to the first, and following up every citation 
made by the court. When you have examined this you will not need to be told 
that lawyers and judges alike s say that the digest so produced is the best they ever 
saw. In that state there is now little multiplicity of digests. 

Your desire as librarians is for the greatest economy consistent with the ef- 
ficiency of your libraries. It is with reluctance that. you purchase books of purely 
temporary utility, and the conditions by which you are compelled to do so cannot 
be of long duration. For the past thirty odd years I have been actively engaged 
in the publishing business, and I sincerely hope that the views which I have in that 
time formulated as to the needs of the profession are not entirely based on my per- 
sonal interests. 
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Although invited to do so, I did not come here to discuss the merits of my 
own publication, but it is needless to say that being convinced of the deficiencies 
which I have pointed out, I have endeavored as a publisher to fill the need which 
Is to me so apparent. 





THE USE OF THE LAW LIBRARY. 
By James De Witt Andrews. 


In the discussions which we have listened to, we have heard a good deal about . 
how the average lawyer goes about his task of looking up the law. This at once 
suggests that there are classes of lawyers—average lawyers, above the average, and 
less proficient than the average. It is plain also that the average is but mediocre, 
and [ take it, that in our endeavors to point out the way to use the library, we 
should not be satisfied with the methods of the average man, but point out the 
method or system of the most proficient. 

The value of suggestions of this kind depends largely on the observation and . 
experience of the person making them, for there is nothing which so tests a theory 
as to put it into practice. 

The views which I shall submit to you are the results of my experience as a ‘ 

student, practitioner and law writer, extending now over a period of thirty years, 
as well as my observation of the methods of the best class of lawyers with whom I 
have exchanged views. It has been my fortune to become quite familiar with sev- 
eral great libraries and on many occasions to make what we call exhaustive research. 
I went through this process first nearly thirty years ago under the guidance of Mr. 
Griswold, the librarian of the library of New York at Albany. I believed that the 
method pursued was the best, and experience in the preparation and trial of hun- 
dreds of cases has confirmed the early impression. The very wide range of subjects 
embraced in my work as a legal author required the study of methods, and what I 
shall say here will be the result of this study, observation and experience. 

The object of my remarks will be to give those who wish to familiarize them- 
selves with the law in general, or to examine any specific question, a clear concep- 
tion of what a law library is, whether large or small, and the most economical 
method or system of legal research. The increase in the volume of matter put 
forth requires a constantly increasing need for improvement in statement, and 
more system in research. The great body of book users do not use law books for 
pleasure, but for business, and economy demands that practical results be obtained 
in the shortest possible time. It is therefore of the highest importance that the in- 
vestigation pursues the line of least resistance, and proceeds in such a manner that 


each step taken shall discover all that is to be found along the line of search. . 
The late Austin Abbott, whose many-sided culture and exerience made him 
proficient in both the practical working of the law and the theories of its forma- 
_ 


tion and exposition, says “the two chief processes in legal research into the state 
of the authorities on a given question are discrimination to separate cases which may 
be distinguishable and recollation to bring together those that bear precisely on the 
question, arranging them so that they will justly support or qualify or contrast with 
each other. The immense multiplicity of authorities require thorough analysis 
and classification lest we be lost in a labyrinth of contrasts. Imperfect classifica- 
tion is not merely a defect in the result of research, it is a hindrance in the process 
of research.” 
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It is a matter of course impracticable for those engaged in administration of 
the law either as lawyers or judges to perform all of this labor each for himself for 
every case and for the whole mass of authority which may be involved. It does de- 
volve upon each for himself to make the final comparison of the authorities and 
arrange them according to their bearing upon the case at bar. To suppose that 
every lawyer searching for the rules and precedents should be obliged to collect all 
the cases as displayed in even the best digest and by the inductive processes dig out 
the rules and classify the cases would be to admit a crudeness of the science of law 
highly disereditable to jurists. The fact is such work cannot be done by the busy 
lawyer. 

The major part of this work must be done for all by the few who labor to give 
form and order to the law and thereby render it knowable and accessible. I may 
as well here declare the thesis of my remarks, which is that standard text books by 
masters of the subjects they treat always have been, and still are, the most reliable 
sources of information as to the state of the law at any given time and the best aids 
in finding and classifying the Rules and Precedents, which apply to cases as they 
arise in practice. 

This brings us to the examination of the component elements which make up 
« law library, and the appropriate function of each of the classes of books to be 
found therein, after which we will be the better able to point out how and in what 
order to use them. I hope to make it plain that even the largest library is, after 
all, very simple in its parts, and that the multiplication of text books or the multi- 
plicity of reports of cases does not add to the complexity, or even correspondingly 
increase the labor of exhaustive search. It does increase the librarian’s detail work, 
hut we are not at present considering his convenience except insofar as a logical 
system of search will cause the handling of less books and in this way save the wear 
and tear of books and time and labor for the librarian. 

The law of the land grows with the development of the people in all the various 
lines of their activity. For this reason the precedent of the last century fails in 
its analogy with the conditions of to-day. Even though the principles survive, the 
rules change. Mitchell v. Reynolds (1711), becomes obsolete; Horner v. Graves 
(1835) took its place, and this case no longer marks the limit of reasonable restraint 
of trade. Each of these cases were in turn ruling cases. The boast of the common 
law is its adaptability to the ever changing condition of society and trade. 

Law libraries are the repositories of that law which has been given written ex- 
pression either by the jurists, the judges, the people in political legislation or 
through their regularly constituted governmental officers, legislative, executive and 
judicial, for in some manner and to some degree all formulate rules of conduct to 
which all must conform. It is this establishment of definite rules which distin- 
guishes law as used in constitutional countries, from the unknowable will of the un- 
limited monarch or unrestrained judicial discretion and permits of the conception 
of that great principle of Anglo-Saxon government, “due process of law.” 

The story of this progress from the crude beginnings in the mother land, down 
to the present time, found in treatises, statutes, constitutions, decisions and estab- 
lished rules of practice governing every relation and every minute detail of the ap- 
plication of the law, can be found within the volumes which make up any of our 
great libraries. Its seeming bulk is not real but is made to appear by innumerable 
repetitions of the same old rule or in its place a new rule no larger than the one 
displaced. 

He who enters the portal of one of these great store-houses of the law without 
a clear conception of its elements and scope must soon be lost in the seeming chaos 
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and appalled by the seeming immensity of the law. To him it may seem a wilder- 
ness of precedents, a sepulchre of the dead past, and so in one sense it is, but among 
all this dust and ashes of burned out fire, this seeming conglomerate commingling 
of conflicting decisions, and the myriad of variant rules there will be found an in- 
tegral body of law existent at any given period. 

The thoroughly educated man perceives, it is true, the ashes of burned out fires ; 
he sees, it is true, the annals of the dead past which all together makes up the history 
of the laws which at different periods have governed the actions of men. He how- 
ever perceives among the ancient tomes not only the monuments of things that have 
passed away, but here and there along the path great and permanent principles 
which have endured the ages and to which each generation of use but adds new 
lustre. This education we call jurisprudence; it looks through the episodes of the 
past and sees the permanent achievements which endure unto the present. 

It is the province of jurisprudence to give order and simplicity to the multi- 
tude of principles, doctrines and rules which must needs exist in a complex society 
in its thousands of varied intellectual and commercial activities. 

What do we mean by “jurisprudence?” For in the present state of our nomen- 
clature and legal education, the word seems to be used by any one just as his notion 
dictates. By jurisprudence I mean, of course, science; but at once those who plume 
themselves upon being practical turn their heads and say “Oh, give us something 
practical!” But have you ever observed that these men never reach the class called 
great lawyers? They may be “near great,” but generally they must be classed with 
the second and third class of lawyers. Every great lawyer whose name stands for 
the glory of the legal profession has reached his position by the aid of practical 
jurisprudence. The fact is, that just as science wins in other fields, so jurispru- 
dence is the only path to proficiency in law. Science is not mysterious. In the 
last analysis it is trained common sense, using the latter expression as equal to logic 
or right thinking or as a distinguished jurist says “Science appeals to common 
sense for its recognition.” [174 Mo., 266.] Common sense is right thinking which 
is not common, for real thinking is not common. Men read enough, but do not 
think enough. <A very distinguished lawyer whose fame encircles this little globe 
said to me the other day, “The arerage man must needs let others do the hardest 
part of the thinking for him.” If this were not true we would have little need for 
books. But to proceed with the meaning of jurisprudence. I like Mr. Justice 
Holmes’ conception of the word so well that I quete it whenever occasion offers, 
and I will repeat it here. 

“There is another study which sometimes is undervalued by the practical 
minded, for which I wish to say a good word, although I think a good deal of pretty 
poor stuff goes under that name. I mean the study of what is called jurisprudence. 
Jurisprudence, as I look at it, is simply law in its most generalized part. Every 
effort to reduce a case to a rule is an effort of jurisprudence. * * * If a man goes 
into law it pays to be a master of it, and to be a master of it means to look straight 
through all the dramatic incidents and to discern the true basis for prophecy. * * * 

“The most important improvements of the last twenty-five years are improve- 
ments in theory. It is not to be feared as unpractical, for to the competent, it 
simply means going to the bottom of the subject. For the incompetent, it some- 
times is true, as has been said, that an interest in general ideas means an absence 
of particular knowledge.” 10 Harv. L. Rev. 474, 475, 477. 

In that same address, he made some very amusing allusions to those who pro- 
ceed to examine particular subjects before familiarizing themselves with the general 
subject to which the particular belongs. 
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The utility of a law library depends upon the accessibility of the material it 
contains. All we know or can know of the law that has been expressed we must find 
in books. It is only by competent knowledge of what principle has been established, 
that we are able to judge of what rule will be applied in a case upon which no clear 
rule is to be found. It is the province of the jurists to cause the formal statement 
of rules and principles to keep pace with the precedents. 

Let us begin upon the actual library, and see something of its anatomy, A 
complete law library is made up of four classes of books : 

First.—Books of exposition, called text books or commentaries, and I mention 
these first because in all ages they have been first in the field of exposition and have 
pointed the path of progress. The jurisconsults and teachers like Paulus, Ulpian, 
Gaius and Tribonian in the Roman law, Grotius, Pothier and Domat on the con- 
tinent, Bracton, Finch, Littleton, Coke, Hale, Wood and Blackstone in England, 
Wilson, Swift, Tucker, Story, Greenleaf, Washburn, Minor and Kent, not to men- 
tion the great authors who have succeeded them, have been in their day and sphere 
of action the real oracles and guardians of the law, exercising a more potent and 
permanent influence upon it than that exercised by the legislative body, for be it re- 
membered, a comparatively small part of the law originates or is created by the 
legislature. Under this head may be placed also the histories of the law or of some 
branch or phase of it. 

Second.—Books of reference, or, as some style them, “search books,” facilitat- 
ing the reference to the books of authority, such as the reports and treatises. Of 
this species are the digests, indices, notes of diverse citations of cases and annotations 
to cases, though as to the latter they are in these days frequently so voluminous and 
orderly as to be worthy of the dignity of being classed with the books of exposition. 

Third. —Books of legislation,—the statute books containing legislation by the 
people, called “constitutions,” and the acts of the ordinary legislative bodies. 

Fourth.—Reports of decisions, or books recording the results of litigation. 

Let us examine these books and obtain a clear conception of their function 
and use, and then we may the better perceive,when and how to use them. Of the 
books of exposition there are two distinct types, each of which is essential, as I 
believe, to a comprehensive and clear understanding of the law and the mastery of 
the law library. The first of these includes the all comprehensive, logically arranged 
books, whether called institutes or commentaries, giving at least an outline of 
the framework of principles, doctrines, rules and leading and ruling cases, which 
make up the corpus juris, the basis and reason for the classification of subjects and 
the manner in which the various parts interlock or interdepend upon each other. 
The practical utility of these books is to avoid the confusion of mind which pre- 
vents understanding, and indicate the lines of cases which have become the ruling 
vases. The view afforded by the outline should be as broad as the whole subject, but 
compressed into the smallest possible compass, showing the primary grand division 
of the subject, the fundamental principles and elemental rales. These books whether 
large or small will display that body of fundamental principles and elemental rules 
which are the most permanent, and under some or other of them all cases of dis- 
pute will and must fall. These books are important instruments of the lawyer’s 
library, calculated to save his time and to insure results; they are not merely stu- 
dents’ books, they are practical labor-saving implements. 

The other class of texts must of course be narrower in scope and for that rea- 
son are called topical text books. They go more minutely into the application of 
rules and are more copious in citation. 

The lawyer well grounded in these great text books will never be at a loss, ex- 
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cept where the law itself is uncertain. They are the short cuts to the law. Here a 
word of caution or admonition is absolutely necessary, for one cannot approve of all 
the great flood of so-called text books, and we must keep in mind the proposition 
made, that text books by masters of the subjects are the best instruments for find- 
ing law. On this delicate point I desire to fortify my statement by quotations from 
men of great fame showing that there is reason for the classification of books as 
great, mediocre and poor. Professor Thayer places the following high estimate upon 
truly scientific and reliable text books, which, of course, can only eminate from mas- 
ters of the law: 

“The publishing of these results by competent persons is one of the chief ben- 
efits which we may expect from the thorough and scientific teaching of law at the 
universities. In no respect can more be done to aid our courts in their great and 
difficult task. There are many useful handbooks for office use and reference, and 
some excellent ones. But the number of really good English law treatises,—good, 
I mean, when measured by a high standard,—is very few, indeed. They improve; 
and yet to a great extent today the writers and publishers of law books are abus- 
ing the confidence of the profession, and practicing upon it necessities.” 

The subject of text books cannot be done full justice without some considera- 
tion of the eneyclopedias of law. The publishers of these books make so many ex- 
travagant claims for them and have instituted so many invidious comparisons with 
what they are pleased to call “old style text books” as to justify some comparison 
of the two species of topical texts, for the cyclopedias are nothing but topical texts 
made up of monographs, large or small, arranged alphabetically. And here is a point 
to be observed: while the great heads are arranged alphabetically, the moment you 
plunge into Contracts, Corporations, Real Property, or any of the larger subjects 
the alphabetical idea is lost sight of. They have not added a single thought to 
jurisprudence. They have contributed but a single idea to the art of legal exposition, 
and that is the citation of cases by states and as to that the idea is violated on every 
page, for the mention of many states is omitted when there are cases. They claim 
exhaustive citations, but the claim js not made good in a single subject. I am 
pleased to observe that speakers who have preceded me, have been free to admit that 
there are no books citing all the cases. They do not furnish a single aid to the 
quick accessibility of the law over that furnished by a well selected series of standard 
text books. I speak plainly and positively, and know whereof I speak. I beg to let 
the language of others corroborate my words, and measure the real value of these 
pretentious compendia. Alphabetical arrangement is not classification, but the op- 
posite: It is a mere method without a principle; it is mere empiricism; it allows 
orthography to dominate logic; it segregates integral subjects. It obscures the re- 
lation of things. It renders a system impossible. It has rendered our law chaotic. 
It has almost eradicated jurisprudence from American law. 

Lawrence Maxwell (lately United States Solicitor General) says, “How can 
we know the exact boundaries of any legal principle; how can we appreciate its 
real significance and apply it to the new cases that arise unless we have a clear 
and comprehensive map of the entire field? What sort of a science is it that relies 
for its classification upon a digest of titles arranged alphabetically, according to 
the whim of an indexer whose skill is often measured by the facility with which he 
san use pastepot and scissors, or distribute different faced type attractively for cross- 
reference ?” 

Austin Abbott, whose words are entitled to more weight, because in his younger 
days he assisted in creating the alphabetical arrangement in use in digests, says, 
“One of the chief defects in legal writings and compilations at the present day is 
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imperfect classification. The immense multiplicity of authorities require thorough 
analysis and classification, lest we be lost in a labyrinth of contrasts. Imperfect 
classification is not merely a defect in the results of research, it is a hindrance in the 
process of research.” 

Sir Montague Crackenthorpe, a great English jurist in an address before the 
American Bar Association, in 1896, said: “We have in our libraries a number of 
monographs, dealing with the sub-heads of law in minute detail_—books on torts, 
on contracts, on settlements and wills, on sales, ete. We have also many yaluable 
compendia dealing with the law as a whole. Each and all of these bear witness to 
the disjointed character of our jurisprudence. The numerous monographs overlap 
and jostle each other, like rudderless boats tossing at random on the surface of a 
wind-swept lake.” . 

John F. Dillon, quoted in 1897: “Some of the merits of the encyclopedia are 
thus stated: ‘In the eighteen volumes published there are 830 treatises containing 
603,551 citations. Besides these treatises there are 14,502 unusual titles and ad- 
judged words and phrases!’ Think of it! Who shall digest the Digest? As in- 
dicating what must be the bulk of the opinions digested, the publishers make the 
following statement of the numer of cases on certain titles, or subjects, which are 
digested in the cyclopedias. *.any of these subjects are not arranged on any sys- 
tem or principle but empiracally, ‘under such unusual titles as appear below.’ I 
quote from the publishers’ announcement. Such digests are, under existing condi- 
tions necessary or convenient tools or labor-saving instruments to the English and 
American lawyer, and, therefore, I do not make the foregoing reference to the cyclo- 
pedia by way of criticism upon the work, but as a striking proof both of the enormous 
bulk and the unorganized condition of our case-law. This colossal body of case-law 
is wholly unorganized and even unarranged, except so far as digests and elementary 
treatises may be considered as an arrangement, which, scientifically viewed, they are 
not. The indefinite details of this mountainous mass in its existing shape—bear 
me witness ye who hear me !—no industry can master and no memory retain.” 

Let us keep in mind that we are here talking of text books, not of indices or 
digests, where the alphabet may be used, and unusual titles are useful if usual ones 
are also used. 

And now just a word as to the inherent defect of this scheme of legal exposi- 
tion heralded with such a blare of trumpets and which promised to revolutionize 
things, set jurisprudence on a new plane and render useless the writings of our fa- 
mous jurists. I do not put this toc strongly. You have all had your offices flooded 
with caricatures of “old style text writers.” The creation of a really good book is 
not a casual effort; it requires long continued and concentrated thought. Such 
books as Cooley’s Constitutional Limitations, Cook on Corporations, Greenleaf or 
Elliott or Wigmore on Evidence, Daniels’ Negotiable Instruments, Adams’, Bisp- 
ham’s, Storey’s or Pomeroy’s Equity, Professor Mechem’s Sales, and works of like 
character, require more time than can be given out of the stress of professional or 
official business. One example will illustrate and I choose a shining mark,—the 
longest article in the cyclopedia is that on corporation, and that is compassed in less 
than a volume including 142 pages of “analytical outline.” This article has 156 
references in the notes to its author’s larger commentary on corporation, in sub- 
stantially the following form: “for law and authorities on this subject see, ete.” 
This at once admits incompleteness as to the matter and citation. 

Standard text books need have no fear of detail comparison with the factory 
made books. There is another deep-seated reason for the failure of the respective 
articles in the cyclopedias, to reach the high standard of quality required of a stand- 
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ard text. There is an impression that any really great judge or lawyer can write 
a great book on the subject in which he is proficient, and he might,—if, like Kent, 
he would concentrate his energy upon the book; but asa general proposition it is not 
true that every great lawyer might be a great author. Of course, proficiency in the: 
particular branch is essential, and for the highest attainment it should be practical 
proficiency, but there are other essential elements rarely possessed, I mean the con- 
structive faculty essential to a high grade of authorship. Emerson states the thought 
so concisely that no more is needed: 

“It is true that the discerning intellect of the world is always greatly in ad- 
vance of the creative, so that there are many competent judges of the best books, 
and few writers of the best books. Perhaps, if we should meet Shakespeare, we 
should not be conscious of any steep inferiority; no, but of a great equality,—only 
that he possessed a strange skill of using or classifying his facts which we lacked. 
For notwithstanding our utter incapacity to produce anything like Hamlet and 
Othello, see the perfect reception this wit and immense knowledge of life and liq- 
uid eloquence find in us. In the intellect constructive, which we popularly desig- 
nate by the word Genius, we observe the same balance of two elements as in intel- 
lect reception. The constructive intellect produces thoughts, sentences, poems, 
plans, designs, systems.” (Essay on Intellect). 

Having seen the component elements which make up a library, I will venture 
to submit my ideas as to the most practical manner of consulting books, for the 
practical purpose of finding and applying law to cases as they arise in professional 
life. In this matter it is immaterial whether the library be large or small, except 
that in many cases before the result can be said to be conclusive the research must 
have been so exhaustive as to exclude the existence of authority not consulted. 

The first process is, of course, to possess yourself of the narrative of the facts, 
acts and events which give rise to controversy and call for the application of laws. 
The facts ask the legal questions, but not in any sense as they are asked of the stu- 
dent, or as they present themselves to the law writer. The lawyer must percieve 
the questions through the lens of his legal education, whatever that be. He who has 
never extended his experience beyond the class room or the field of authorship can- 
not appreciate this first difficulty which the practitioner experiences. The questions 
are asked blindly—it is for the lawyer to locate within what branch and subdivi- 
sion of the law the answer will be found. This is in every case the initial inquiry 
and it is difficult or easy to answer in precise proportion as to whether his elemen- 
tary knowledge is clear and complete; because until this step is taken one cannot 
know where to look, but merely gropes in the wilderness of precedent. 

I do not mean that the lawyer must know all the law, on the contrary it is as- 
sumed that he does not know the rule which will govern. It is against the assump- 
tion of knowing too much which I am guarding at the outset. 

Dr. Hammond makes this idea very clear. “Another matter which seems to me 
of great importance, but in which our courses have heretofore been signally deficient, 
is the teaching of law as a system. In schools of the first rank, where each of a 
dozen different branches of the law is admirably taught, not a single lecture or reci- 
tation, from the beginning to the end of the year, is heard upon the connection be- 
tween these, the classification of the law, or the relation of these parts to the whole. 
The graduate of such a course may know perfectly the rules of contract, of torts, of 
equity, ete., but when a case arises in real life he can never be sure that there is not 
lurking somewhere in the vast field of law a rule that may bear upon the facts pre- 
sented, and change their entire meaning. Vo man can be a safe counselor, or even 
feel reliance on his own judgment, while his knowledge of the law is thus confined 
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to its detached parts. I do not mean that the student must learn all the law. Such 
a requirement would be absurd. It is as true of the law as of every other subject 
of human knowledge that a good education consists not merely in knowing the most 
necessary part of it, but equally in knowing the existence of that larger part that 
lies beyond. The most hopeless ignorance of a subject is that which, knowing some 
little corner or fraction of it, takes that for the whole, and knows not) its own ig- 
norance of the rest. The only fatal ignorance is that which knows not where to 
look for information.” 7% Southern L. Rev. 422 (1881). | 

The initial inquiry will, in many cases, be the most perplexing joint in the 
search, and until this is successfully passed the alphabetical catalogne of titles 
means nothing,—the digest is not yet the book to turn to. In this state pf the mind 
the institutional treatise is the first aid, because somewhere within its ¢ompass the 
subject of your case must lie. And here I will illustrate, taking the great classics 
of their day, Blackstone and Kent. An impression has arisen that elementary books 
are not practical books, but a moment’s reflection will suggest and the flacts of his- 
tory prove the contrary. Both were lectures, laying broad and deep the fundamental 
clements of a system of law. No books in the English tongue have been| more cited 
in briefs and more quoted in decisions than these books. Kent was much cited in 
Westminster Hall, Blackstone much cited in America. Why? Because the prin- 
ciples and rules taught as elemental were, of course, practically applicable to some 
state of fact. Every case must involve some or other of these rules, and| turn upon 
the application of the great cases which were cited as establishing the rile. 

The fact is that Blackstone and Kent have become in a large measure the warp 
and woof of the law, woven into it, and given the “mint-mark” of gemiineness by 
the judges in course of judicial precedent. 

The practical advantages of the use of the institutional or elementary book as 
the first instrument of research are two, and both are important. 

First. The related principles, policies or rules always appear side by |side, illus- 
trated by cases displaying the characteristic facts which indicate by their analogy 
and contrast which is most applicable to the case in hand and showing | way cases 

very similar are in fact distinguishable. 

Second. The author of the institute must of necessity restrict his ¢itation of 
cases. This seeming disadvantage produces a result of great practical value to the 
searcher after precedent because this process involves the selection of the most im- 
portant typical cases,—the great leading and ruling illustrative cases ;-—precisely 
the process which must be passed through before the lawyer’s brief can he reduced 
to final form. Any really high class institutional commentary should (lirect the 
reader’s attention to the lines of cases inclusive of his case. In very many cases the 
well-constructed institutional treatise will cite all the authority needed or| by refer- 
ence indicate the lines of cases. 

The next step is to see if there is a statute bearing or seeming to bese on the 
question or case. 

The next step. Having located the field, or fields of inquiry, and it occurring 
that the first book does not point to solution, the next step is plainly the great topi- 
cal text. Here the treatment descends to more minute particulars, all the rules are 
given, the citation becomes more exhaustive. In the standard texts, the citation given 
will, in all instances by citation or by reference lead to all the authorities which ante- 
date the citation actually appearing on the printed page. Not that the citation 
will be of all the cases; that is not essential or possible, but all the lines of cases il- 
lustrating the application of the rules. 

Here is where the power of statement and constructive faculty, denominated 
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by the writers on the intellectual faculties as genius, finds its test and displays its 
real power. Everyone knows how some books seem to grow greater as the years 
pass by, while others have their little day and are forgotten: one class runs into edi- 
tion after edition and becomes classic. There is a reason: The great book is built 
upon a logical framework of elemental principles and fundamental rules which 
The others are mere digests of the cases, with no 


change very slowly, if at all. 
The one becomes the standard, the others 


thread of principle connecting them. 
pass into desuetude. ‘This latter kind Professor Ames says, “are prepared not 
by jurists and educated thinkers, but by laborious scribes and collators, who think 
they have done their work when they have composed a cento of phrases borrowed 
from the judgment seat, and have appended a sufficiently long string of more or less 
relevant precedents illustrated by note upon note to represent the most recent modi- 
fications of law.” 

Standard texts will point the way to the solution of nine-tenths of the ques- 
tions which can arise, limiting the search to the reports of cases in the jurisdiction 
where the case is pending. 

The nett step. We have from the beginning, whether using the institutional 
or topical text, been using the reports to ascertain whether the rules are laid down 
correctly or apply to our case; but there is always a field beyond the point to which 
any text can carry us, which must be explored and this brings us to the search 
for the latest cases in point. These are the ruling cases. 

If my experience at the bar and as a law writer has taught me anything, it is 
this, that the search for decided cases to establish a rule or illustrate its application 
should begin with the latest recorded cases and work backward. The reason for 
this is to avoid handling any more of the mass of cases reported during the past six 
hundred vears than is actually necessary. Here it is necessary to obtain a clear idea 
of the nature and value of judicial precedent. 

This respect for judicial precedent has given rise to two great doctrines of An- 
glo American law, viz.: “Due Process of Law” or a procedure in each man’s case 
conforming to that customarily followed: and “Stare Decisis,” which, after all, in 
its only defensible form, is a mere corollary of the great principle of due process. 
Stare decisis, in plain terms, means that, where the courts have recognized a rule 
and constantly followed it other judges will, in similar cases and under like condi- 
tions, apply the same rule. 

Here we observe at a glance upon what a sandy foundation rests the doctrine 
slare decisis and how perilous is the experiment of relying on mere precedent. The 
most dangerous. form of logical reasoning is invoked, viz., analogy. The safe appli- 
cation requires unchanged principles, unchanged policies, unchanged conditions of 
society or trade, and undistinguishable elemental facts involved in both the prece- 
dent and the case at bar, All these existing, stare decisis works for uniformity and 
equal protection of law. But the world moves. As Wendell Phillips observes, “Na- 
ture’s live growths crowd out and rive dead matter. Ideas strangle statutes.” And 
Lord Coke says: “The principles of natural right are perfect and immutable, but the 
condition of human law is ever changing, and there is nothing in it which can 
stand forever; human laws are born, live, and die.” We may add that precedents 
bend to principles and rules depend not so much on precedent as on principles. 

A new epoch in the law has been reached. We still look for precedent, but we 
go further and look for the ground upon which the cases were adjudged. Only about 
a decade ago Mr. Justice HoLMEs remarked: “We are only at the beginning of a 
philosophical reaction of a reconsideration of the worth of doctrines which, for the 
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most part, still are taken for granted without any deliberate, conscious and system- 
atic questioning of their grounds.” 

In 1895, Austin Abbott said, “By actual law, we mean the law in force today, 
the law now applicable to transaction, and now controlling procedure. Time was 
when the earliest precedent was of paramount authority; later decisions were tested 
by the earlier, and disregarded when found to depart from the earlier. By an al- 
most imperceptible process this rule has been reversed. It is now the latest decision 
of the court of last resort which is regarded as the highest evidence of the law; and 
earlier decisions are valued chiefly as they throw light upon the intent and effect of 
the later. It is, therefore, actual law which is now of the first importance, and his- 
toric law owes its main value to the better understanding it gives us of the law of 
today. Beyond this it has little more than the intellectual interests which all parts 
of the history of our race afford.” 

It is by the process of classifying the cases and testing them by the tri-square 
of principles that we are ridding ourselves of the burden of the older cases, This 
is the real office of the legal author and, rightly appreciated, it is a high office ; and, 
well performed, it dispells all difficulty with the handling of the mass of cases. 

Mr. Justice Hotmes says, “The number of our precedents, when generalized 
and reduced to a system, is not unmanageably large. They present themselves as a 
finite body of dogma which may be mastered within a reasonable time. It is a great 
mistake to be frightened by the ever increasing number of reports. The reports of a 
given jurisdiction in the course of a generation take up pretty much the whole body 
of the law, and restate it from the present point of view. We could reconstruct the 
corpus juris from them if all that went before were burned. The use of the earlier 
reports is mainly historical.” | 

It is the case in point which constitutes a precedent,—in point in principle, and 
in point in the presence of all the elemental facts of the one at bar, and the ab- 
sence of any other material fact. Too little attention is now being paid by law 
book makers as to what constitutes a case in point. Upon this point a statement of 
Lorp DENMAN is of great value: “A case was brought before that court (the Ex¢heq- 
ver), upon which it was proposed to overrule, not the dicta, the impressions, the 
fancies of the learned frequenters of Westminster Hall, but decided cases, running 
through a period of near fifty years, appearing in numerous reports, and laid down 
by all the text-writers. I believe Mr. Justice BAYLey, on a particular examination 
of those cases, thought them clearly founded in error; they were traced to a di¢dtum 
uttered by Lorp MANSFIELD in his first judicial year, which dictum was held by Mr. 
JusTIcE BayLey to be untenable; and my noble and learned friend pronounced the 
unanimous judgment of his court, denying the authority of these cases, and cver- 
ruling them all. I speak of the case of Hutton v. Balme (2 You. & J. 101; 2 Cr. 
& J. 19; 2 Tyrr. 17; and on Error, 1 Cr. & M. 262; 2 Tyrr. 620; 3 Moo. & 8S. 1; 
9 Bing. 471.) * * * And I am tempted to take this opportunity of observing, 
that a large portion of that legal opinion which has passed current for law, falls 
within the description of ‘law taken for granted.’ If a statistical table of legal prop- 
ositions should be drawn out, and the first column headed, ‘Law sy Statute,’ pnd 
the second, ‘Law By Decision ;’ a third column, under the heading of ‘LAW TAKEN 


‘FOR GRANTED’ would comprise as much matter as both the others combined. But 


when, in pursuit of truth, we are obliged to investigate the grounds of law, it is 
plain, and has often been proved by recent experience, that the mere statement dnd 
restatement of a doctrine—the mere repetition of the cantilena of lawyers—canhot 
make it law, unless it can be traced to some competent authority, and if it be lir- 
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reconcilable to some clear legal principle.” Lorp DENMAN in O'Connell v. The 
Vueen, 11 Cl. & Fin. 369, 373. 

The above, with the opinion of the court in a recent New York case, indicates 
clearly the test of a case in point. “Certain expressions of learned judges, used 
arguendo, * * * are relied upon by counsel as establishing a principle that 
controls this case. Principles are not established by what was said, but by what 
was decided, and what was said is not evidence of what was decided, unless it re- 
lates directly to the question presented for decision. ‘General expressions,’ as the 
great federal jurist once said, ‘are to be taken in connection with the cases in which 
those expressions are used.’ (Cohens v. Va., 6 Wheat. 264, 399.)" People ex rel. 
Met. St. Ry. Co. v. Tax Comrs., 174 N. Y. 417-447. 

It must now be clear to all that it is a useless and futile task to examine all the 
cases throughout all the time from the Year Books down. It is quite unnecessary. 
After speaking of the process by which the main body of cases has become obsolete, 
a great jurist proceeds: “Not only has this process resulted in the practical des- 
uetude of the older portions of the English case law, but it is also operating already 
in the older states of the Union in the elimination from practical consideration of a 
considerable portion of a volume of their earlier cases. The only practical difficulty 
is in ach leving some method of avoiding the const “ation of useless and superseded 
cases in the search for controlling authorities. But che lawyer who works backward 
from the recent to the more remote decisions has no great difficulty in reaching a 
limit to his necessary investigations.” 

How shall this working backwards be done? If the searcher has followed the 
steps heretofore pointed out, the fields and topics are familiar to him. He will be- 
gin the work backward from the lastest reports of decisions of the local jurisdic- 
tion in advance sheets, consulting the indices till he reaches the official volume of 
reports and continue until he reaches the point where his local digest performs the 
index work for him. In this manner he either assures himself that he has the rul- 
ing case, or that none exists later than the cases digested. His local digest informs 
him if there is precedent in the jurisdiction. If he finds such and it is in point, his 
quest is at an end unless the attempt is made to overrule the holding. 

In case the decisions of his own state are not conclusive and the text books 
have not disclosed a line of cases, then, and not till then, should he begin the gen- 
eral search for cases in foreign jurisdiction. 

Here the field broadens out, in which the search for precedent which, although 
not strictly authority, is more or less pursuasive according to the dignity of the 
court. 
In view of the growing tendency to follow the decision of the supreme court 
of the United States and the multitude of questions which have been decided by 
that court, it is wise to begin the general investigation with the reports of this court. 
I think time is saved by going direct to Rose’s Notes with its index, for if the point 
is encountered the whole field is generally covered. If this book is not accessible, 
then the general digests may be consulted, or the book called “Current Law,” or the 
index volumes to the Bancroft-Whitney “Trinity” (Am. Dee. Am. Rep., & Am. 
St. Rep.), and the Lawyer's Co-Operative Company's series (the L. R. A.). These 
are all of great value. 

If it should happen that the searcher does not find authority which satisfies and 
excludes all doubt, the encyclopedia and other text books should be examined. 
These failing, the searcher is necessarily driven to the general digests earlier than 
those which have been consulted in the search for current law. I do not wish to be 
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misunderstood, as casting reflections upon the value and utility of the general digest, 
but as indicating my settled belief, that whoever turns directly to the general digest 
simply retards himself, seeks the line of greatest resistance, and overwhelms himself 
with a task which can be much more easily, speedily, and certainly performed by 
the course indicated above. 


The editors sincerely regret the delay in the issue of the January (1909) or 
cumulative number of the INpEx. The work of cumulating and perfecting it has 
proven a much greater task than was anticipated but is being pushed as rapidly as 
possible and we have every reason to hope that it will be in the hands of our sub- 
scribers before this number reaches them. We cordially thank both our subscribers 
and our advertisers for the patience shown in face of the delay, and for many ex- 
pressions of interest and good will voluntarily tendered by them in response to 
explanations of difficulties we have encountered. 

The editors fully appreciate that a large element in the value of the INDEX 
is the promptness with which numbers are issued and every possible effort will be 
made in future to avoid serious delays. 


AMERICAN ASSOCIATION OF LAW LIBRARIES. 


The fourth annual meeting of the Association will be held at Bretton Woods, 
New Hampshire, in the heart of the White Mountains, June 28—July 3, 1909, in 
conjunction with the conferences of the American Library Association and the Na- 
tional Association of State Libraries. 

In addition to the opportunity for a week’s outing in a most delightful spot, 
with a chance for rest and change in the mountain air, there promises to be carried 
out a very interesting program. 

There will be at least two formal sessions, a joint session with the National 
Association of State Libraries, and as many informal or round table gatherings as 
may be necessary to afford opportunity for ample discussion of the papers. One 
of these informal meetings will be devoted to the discussion of points brought out 
in the excellent paper presented last year by Miss Claribel H. Smith and Miss Hetty 
Gray Baker, on the “Management of a Small Law Library.” 

The following papers will be read: 

“Bibliography of Canadian Statute Law,” a further contribution from Mr. Wil- 
liam George Eakins, of the Osgoode Hall Library, Toronto. 

“Developing the Foreign Law Department of a Library,” by Mr. F. B. Cross- 
ley, of the Northwestern University Law School. 

“Building Up a Law Library With $500 to $1,000 a Year,” by Mr. M. G. 
Thraves, of the Sandusky County (Ohio) Law Library. 

“Law Book Making from the Librarian’s Standpoint,” by Mr. A. J. Small, 
of the Iowa State Library. - 

“Labor Saving Devices,” by Mr. J. Harry Bongartz, of the Rhode Island State 
Law Library. 

“Beacon Lights of the Law,” by Mr. Frank E. Chipman. 

“The Increase of Legislation,” by Mr. T. L. Cole. 

The subject of the joint session with the National Association of State Libra- 
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ries will be the Legislative Reference movement. A number of prominent speakers 
seem assured and ample opportunity will be afforded for discussion. 

In addition to the above there should be mentioned a paper and discussion on 
municipal legislative reference work before the college and reference section of the 
American Library Association on Tuesday afternoon, June 29th. 

The first session of this Association will be held on Monday afternoon, June 
28th. 

Fuller information will be sent later to all members. Those attending the con- 
ference who are not members but who may be interested in the proceedings are cor- 
dially invited to attend the meetings. 

The Secretary-Treasurer will be glad to answer inquiries from any source, and 
all who are interested in the work of law libraries will be weleomed to membership, 
the cost of which is an annual fee of $2. 

FRANKLIN O. PooLe, Secretary-Treasurer, 
42 West 44th Street, New York City. 








